IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRGINIA

Lawrence Reynolds, Anthony Mawing, 

Alexis Rios-Conde, Jesus Sanchez, 

Dale Whittaker, Luis Perez, & Tony 

A. Maragh,


Plaintiffs,


v.




Civil Action No. 09-CV-__________

The West Virginia Racing Commission, 

a statutory body,


Defendant.

Verified Complaint for a Temporary Restraining Order,

Injunctive Relief and Damages

Preliminary Statement 

1. Plaintiffs are professional horseracing jockeys whose State racing permits were unconstitutionally and wrongfully suspended by representatives of the Defendant West Virginia Racing Commission.  The Commission representatives failed to provide any pre-hearing notice to the Plaintiffs of the serious allegations of wrongdoing of which the Plaintiffs were accused.  At the hearing, the representatives threatened the Plaintiffs with immediate suspension when their counsel requested a continuance of the proceedings so the Plaintiffs could prepare to face the unknown charges, and refused to allow their counsel to participate in the proceedings at all.  After concluding the hearing, the Commission representatives concluded without any supporting evidence that the Plaintiffs engaged in dishonest and corrupt acts, suspended their racing permits for thirty days, and even threatened to increase the terms of the suspensions if the Plaintiffs exercised their rights to appeal.  Because of the suspensions, Plaintiffs will suffer irreparable harm in the form of lost race-earnings and racing opportunities, as well as harm to their reputations in the tight-knit world of horseracing.  Because of this harm and the lack of an adequate remedy at law, Plaintiffs seek a temporary restraining order that will allow them to continue to race, and seek damages against the Defendant for the Defendants’ unlawful conduct.  
Parties
2. Plaintiffs Lawrence Reynolds, Anthony Mawing, Alexis Rios-Conde, Jesus Sanchez, Dale Whittaker, Luis Perez, and Tony A. Maragh are professional jockeys holding occupational permits,  or “racing permits,” issued by the West Virginia Racing Commission.  Plaintiffs race at several racetracks, including the track at Charles Town, which is owned and operated by PNGI Charles Town Gaming, LLC, d/b/a Charles Town Races and Slots.  
3. Defendant West Virginia Racing Commission is a statutory body created and continued under West Virginia Code § 19-23-1 et seq., with its headquarters in Kanawha County, West Virginia.
Jurisdiction and Venue
4. This court has jurisdiction over this action under West Virginia Code § 53-5-4, and venue is appropriate in Kanawha County under West Virginia Code § 56-1-1(a)(1).

Factual Allegations

5. On the night of Saturday, April 4th, 2009, Plaintiffs Reynolds, Mawing, Sanchez, Perez, and Maragh received a Notice from the Board of Stewards ordering them to appear before the Board of Stewards on Wednesday, April 8, 2009 to answer charges that the Plaintiffs violated certain “West Virginia Rules of Racing.”  (Exhibit A.)  Plaintiffs Whittaker and Rios-Conde received this Notice on Sunday, April 5, 2009. 

6. Stewards are persons designated to represent the Racing Commission whose duty it is to supervise any horse race meeting as may be provided by reasonable rules of the Racing Commission.   178 W. Va. C.S.R. 1-2.102.
7. The Notice was wholly deficient to apprise the Plaintiffs of the charges against them.  It alleged no specific acts or conduct by the Plaintiffs that would violate applicable rules.  It alleged no date, time of day, or place where the alleged infractions occurred.  It simply listed, without explanation, four Racing Commission rules the Plaintiffs allegedly violated.   In the section of the Notice providing for a “short and plain statement of the matters asserted,” it said only, “Alleged detrimental conduct in regards to weighing out and weighing in.”  (Exhibit A.)
8. By way of explanation, the reference to “weighing out” refers to the practice of the clerk of scales overseeing the weighing the jockeys shortly before racetime; a “weigh in” is the practice of weighing the jockeys after the race has been run.  178 W. Va. C.S.R. 1-63.1, -64  The regulations state that if a jockey’s weight exceeds by more than two pounds the weight the horse is to carry, the jockey shall declare the amount of the overweight to the clerk of scales.  Id. § 1-63.3.   The clerk of scales is required to verify the weight of each jockey, report discrepancies, exhibit weight information on a notice board, and have this information announced over the Track’s public address system.  Id. § 17.1.3.   It was in fact the longstanding practice at the Track to fine riders a modest sum ($50) if they were overweight at the weigh out.  
9. The Notice stated that each Plaintiff “may be represented by Legal Counsel and/or other persons, including any Racing Organization.”  Id.
10. Plaintiffs arranged for John Howard, an attorney retained by the Jockeys’ Guild, an organization representing the interests of horseracing jockeys, to attend the April 8 hearing.  Also attending the hearing for the Plaintiffs were Jockeys’ Guild labor representatives Larry Samuell and Tina Malgarini-Mawing.  Neither Mr. Samuell nor Ms. Malgarini-Mawing are lawyers.
11. At the hearing, and despite the Notice’s statement that the Plaintiffs “may be represented [at the hearing] by Legal Counsel and/or other persons, including any Racing Organization,” the Stewards told Mr. Howard he was prohibited from appearing on behalf of the Plaintiffs because he was not licensed to practice law in West Virginia.

12. Mr. Howard requested a continuance so he could either obtain temporary admission to the West Virginia Bar, or retain West Virginia counsel to represent the Plaintiffs.

13. The Stewards told Mr. Howard that any continuance would result in the immediate suspension of Plaintiffs’ racing permits.

14. Plaintiffs, forced to choose between an immediate suspension and facing unknown charges, but confident they had engaged in no wrongdoing, decided under duress to participate in the hearing without the assistance of their counsel.

15. When they arrived for the hearing, the Plaintiffs were escorted to a small conference room at the Track where they were guarded by Track security.  They were told not to discuss the case with anyone, and were not allowed to leave for any purpose without security escort.

16. An investigator from the Racing Commission and unidentified representatives from the Charles Town Race Track were party to and actively participated in the Hearing.
17. At no time before the hearing was any Plaintiff informed of or shown the evidence against them. 

18. At the Hearing, each Plaintiff was escorted from their holding room to the hearing room. There, for the first time, they were told of the allegations against them, and were shown video displaying their weigh-outs where they appeared to exceed the prescribed racing weight.  
19. Despite the fact the Notice stated the jockeys were also charged with weigh-in infractions, no evidence was presented of such infractions.  
20. The Stewards also asked the Plaintiffs if they had bribed the Clerk of Scales to not report their weight.  Plaintiffs vehemently denied these false, absurd and outrageous charges.  

21. To their knowledge, not a single shred of evidence was introduced at the hearing to support these false charges.  Nonetheless, the Stewards found – again, without a single reference to factual allegations against the Plaintiffs – that the Plaintiffs were guilty of “dishonest or corrupt practices,” conspired with others to engage in such practices, and failed to report their overweight status.  (Exhibit B.)  The Stewards suspended each Plaintiff’s permit for 30 days,  and fined each Plaintiff $1,000.  (Id.) 
22. After the Ruling was announced, Jockey Guild representative Larry Samuell inquired with the Board of Stewards on behalf of the Plaintiffs regarding their appellate options.

23. Danny Wright, appointed as Chief Steward by the Racing Commission, told Samuell that if the Plaintiffs appealed the finding, the Stewards would extend the suspensions from thirty days to six months.

24. Plaintiffs’ counsel immediately submitted a letter to the Defendant West Virginia Racing Commission requesting “an immediate stay of the penalties to allow them to prepare an appeal to [the Stewards’] rulings.”  (Exhibit C.)  The Commission refused the Plaintiffs’ request.  (Exhibit D.)
Count One

Denial of Constitutional Due Process

25. Article III, Section 10 of the West Virginia Constitution provide, “No person shall be deprived of life, liberty or property, without due process of law[.]”  

26.  Plaintiffs have a constitutionally-protected property interest in their occupational racing permits.  

27. The Defendant, acting through its appointed representatives, deprived the Plaintiffs of this property interest without due process, in violation of the Plaintiffs’ rights under the West Virginia Constitution, and in violation of established practices and procedures of the Racing Commission.  
28. The decisionmaking process was not only unfair; it was a travesty of justice.  
29. The Stewards were involved in and initiated the investigation of the Plaintiffs, and then sat in judgment of the charges against the Plaintiffs.

30. Plaintiffs received Notice of the hearing just three or four days before the hearing.

31. The Notice of the charges was grossly inadequate, and failed to allege a single fact against the Plaintiffs.  
32. The Notice failed to allege the date, time and place of the alleged infractions.

33. The Notice stated the Plaintiffs were charged with weigh-in infractions, but the Plaintiffs were never presented evidence of such infractions.  

34. The Notice stated the Plaintiffs engaged in “alleged detrimental conduct in regards to weighing out and weighing in,” but the Stewards found that the plaintiffs committed a substantially different act, namely, dishonest and corrupt practices, and conspiracy.
35. Plaintiffs were denied the right to examine the evidence against them prior to the hearing.
36. Plaintiffs were denied the right to cross-examine witnesses against them and confront the evidence.
37. Plaintiffs were not informed of the charges against them until the hearing itself. 

38. Plaintiffs were denied the right to present evidence in their defense.  

39. Plaintiffs were denied the right to have their counsel represent them at the hearing.  
40. Plaintiffs were wrongfully detained prior to and during the hearing.  

41. The Stewards refused a reasonable request for a continuance, and insisted that the hearing proceed as scheduled or the Stewards would unilaterally and without cause suspend their permits immediately 
42. When the Plaintiffs’ representative inquired about the Plaintiffs’ appellate rights, the Steward Danny Wright, without right and in contravention of applicable rules, statutes and public policy, threatened to increase the term of the suspensions if the Plaintiffs appealed.  
Count Two

Temporary Restraining Order and Preliminary Injunction

43. Under Rule 65 of the West Virginia Rules of Civil Procedure, Plaintiffs seek a temporary restraining order and preliminary injunctive relief that will stay the suspension of the Plaintiffs’ racing permits.  

44. As a direct and proximate result of the Defendant’s actions, Plaintiffs have suffered and will continue to suffer immediate and irreparable harm for which there is no adequate remedy at law. 

45. Plaintiffs will suffer irreparable harm because their lost earnings are not susceptible to ready calculation.  Jockeys’ earning are dependent on performance, and it is not possible to calculate with certainty their performance and thus their lost earnings.  

46. Plaintiffs will also suffer irreparable harm because at this stage of the racing season, racehorse owners assess the performance of the jockeys riding their horses, and contract with the jockeys to ride their horses over the course of the year.  

47. If the suspensions are not lifted, Plaintiffs will miss dozens of races, including a $1 million stakes race on April 18.  

48. The suspensions, which were secured through the unfair and  unconstitutional proceedings described above, not only prohibit the Plaintiffs from racing in West Virginia, it effectively prohibits the Plaintiffs from racing in any other jurisdiction in the United States.  Plaintiffs believe that because the Stewards found the Plaintiffs engaged in acts of dishonesty, conspiracy, corruption and fraud, the Plaintiffs will be unable to race in any other racing jurisdiction in the United States. 
49. By contrast, the harm to the Defendant of granting injunctive relief and compelling them to afford due process to Plaintiffs is negligible.  In fact, it might ultimately reduce the harm to the Defendant.
50. For the reasons discussed above – notably the multiple deficiencies in the proceedings –  Plaintiffs are likely to prevail on the merits of this action.  
51. The public interest is best served by requiring agencies like the Racing Commission to comply with the statutes, regulations and Constitution of the State of West Virginia that govern the Commission’s practices and procedures.  No public interest is served by allowing agencies to deprive citizens of constitutional rights without adequate notice, without counsel of their choice, and without an opportunity to fully address charges against them.
Relief Sought

Plaintiffs seek the following relief:

1. That the Court issue a temporary restraining order and preliminary injunction requiring the Commission to stay the suspension of the Plaintiffs’ racing permits, and otherwise take any necessary action to lift the suspension until such time as the Defendant provides proper notice and hearing;

2. That the Plaintiffs recover from the Defendant all lost earnings and benefits;

3. That the Plaintiffs receive damages for harm to their reputations and emotional distress;

4. That the Plaintiffs receive punitive damages from the Defendant;

5. That the Court award the Plaintiffs their attorney fees and costs;

6. That the Court award all applicable pre- and post-judgment interest; and

7. That the Plaintiffs receive all statutory and equitable relief to which they are entitled.  

Plaintiffs

By Counsel

____________________________________

Benjamin L. Bailey (WVSB 200)

John W. Barrett (WVSB 7289)

Sean W. Cook (WVSB 10432)

Bailey & Glasser LLP

209 Capitol Street

Charleston, WV  25301

(304) 345-6555

(304) 342-1110 (facsimile)
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